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STATEMENT OF JURISDICTION
This court has jurisdiction over this interlocutory appeal pursuant to UTAH CODE
ANN. § 78A-3-102(3)(j) (West, WESTLAW, through 2008 Second Special Session).
STATEMENT OF ISSUES PRESENTED FOR REVIEW
I.

AMBIGUITY IN REAL ESTATE PURCHASE CONTRACT
A.

Issue: Whether the trial court erred in ruling that the standard form real

estate purchase contract used by the parties to this appeal is ambiguous as a matter of
law.
B.

Standard of Review: Whether contract ambiguity exists is a question of law

that is reviewed for correctness. WebBank v. American General Annuity Service Corp.,
2002 UT 88, If 22, 54 P.3d 1139. Moreover, no deference is given to the trial courts
view of the law. Ron Case Roofing & Asphalt Paving, Inc. v. Blomquist, 113 P.2d 1382,
1385 (Utah 1989).
C.

Preservation of Issue: Appellate Record (hereafter "R.") 187, 241 at pgs.

17, 35, 37-38 and 43.
II.

"CONDITIONAL CANCELLATION" OF REAL ESTATE PURCHASE
CONTRACT
A.

Issue: Whether the trial court erred in finding that Addendum No. 3 to the

real estate purchase contract between the parties to this appeal constitutes a "conditional
cancellation."
B.

Standard of Review: Questions of contract interpretation not requiring

resort to extrinsic evidence are matters of law, which are reviewed for correctness.

1

Fairbourn Commercial, Inc. v. American Housing Partners, Inc., 2004 UT 54, *J| 6, 94
P.3d 292.
C.
III.

Preservation of Issue: R. 241 atpgs. 33-35.

ADDENDUM NO. 3 AS WRITTEN NOTICE OF OBJECTIONS UNDER
SECTION 8.2 OF REAL ESTATE PURCHASE CONTRACT
A.

Issue: Whether the trial court erred in failing to rule that Addendum No. 3

to the real estate purchase contract between the parties to this appeal constitutes a
"written notice of objections" under Section 8.2 of said contract.
B.

Standard of Review: Questions of contract interpretation not requiring

resort to extrinsic evidence are matters of law, which are reviewed for correctness.
Fairbourn Commercial, Inc. v. American Housing Partners, Inc., 2004 UT 54, % 6, 94
P.3d292.
C.
IV.

Preservation of Issue: R. 241 atpgs. 31-38.

INTERPRETATION OF REAL ESTATE PURCHASE CONTRACT AS
MATTER OF LAW
A.

Issue: Whether the trial court erred in concluding that the standard form

real estate purchase contract between the parties to this appeal cannot be interpreted as a
matter of law.
B.

Standard of Review: Whether contract ambiguity exists is a question of law

that is reviewed for correctness. WebBank v. American General Annuity Service Corp.,
2002 UT 88, Tf 22, 54 P.3d 1139. Also, questions of contract interpretation not requiring
resort to extrinsic evidence are matters of law, which are reviewed for correctness.
Fairbourn Commercial, Inc. v. American Housing Partners, Inc., 2004 UT 54, \ 6, 94
2

P.3d 292. Moreover, no deference is given to the trial court's view of the law. Ron Case
Roofing & Asphalt Paving, Inc. v. Blornquist, 113 P.2d 1382, 1385 (Utah 1989).
C.

Preservation of Issue: R. 187, 241 atpgs. 17, 35 and 37-38.
STATUTORY PROVISIONS AND REGULATIONS OF
CENTRAL IMPORTANCE TO THIS APPEAL

The interpretation of the following statutes and regulations are of central
importance to this appeal:
UTAH CODE ANN.

§ 61-2-20(1-2) (West, WESTLAW through 2008 Second Special

Session):
(1) Except as provided in Subsection (2), a real estate licensee may fill out only
those legal forms approved by the commission and the attorney general, and those
forms provided by statute.
(2)(a)(i) A principal broker may fill out any documents associated with the closing
of a real estate transaction.
(ii) A branch broker or associate broker may fill out any documents
associated with the closing of a real estate transaction if designated to fill out
the documents by the principal broker with whom the branch broker or
associate broker is affiliated.
(b) A real estate licensee may fill out real estate forms prepared by legal
counsel of the buyer, seller, lessor, or lessee.
UTAH ADMIN. CODE

R-162-6-1-12 (West, WESTLAW through 2008 Second special

session):
6.1.12. Signing without legal authority. A licensee shall not sign or initial any
document for a principal unless the licensee has prior written authorization in the
form of a duly executed power of attorney from the principal authorizing the
licensee to sign or initial documents for the principal. A copy of the power of
attorney shall be attached to all documents signed or initialed for the principal by
the licensee.

3

6.1.12.1. When signing a document for a principal, the licensee shall sign as
follows: "(Principal's Name) by (Licensee's Name), Attorney-in-Fact."
6.1.12.2. When initialing a document for a principal, the licensee shall initial as
follows: "(Principal's Initials) by (Licensee's Name), Attorney-in-Fact for
(Principal's Name)."
UTAH ADMIN. CODE

R-162-6-2 (West, WESTLAW through 2008 Second special

session):
Rl 62-6-2. Standards of Practice
6.2.1. Approved Forms. The following standard forms are approved by the Utah Real
Estate Commission and the Office of the Attorney General for use by all licensees:
(a) August 5, 2003, Real Estate Purchase Contract (use of this form shall be
mandatory beginning January 1, 2004);...

STATEMENT OF THE CASE
L

NATURE OF THE CASE
This case involves interpretation of a real estate purchase contract form used to

purchase real property in the State of Utah. The real estate purchase contract form
involved in this case has been adopted by the Utah Real Estate Commission and has been
approved by the Utah Attorney General. Use of the real estate purchase contract form is
required of all Utah real estate licensees.
Robin Reese and Judith Reese (collectively "Buyers") used a real estate purchase
contract form (the "REPC") to contract with Endre' Glenn and Margret Glenn
(collectively "Sellers") for the purchase of real property located at 742 Verona Meadows
Ct, Murray, Salt Lake County, Utah (the "Property"). While under contract to purchase
the Property, Buyers had the Property appraised. The appraised value of the Property

4

was less than the contract price to purchase the Property. Based on the results of the
appraisal, Buyers objected to the contract price and subsequently cancelled the REPC.
Sellers brought this litigation alleging that the timing and nature of Buyers' unilateral
cancellation constituted a breach of the plain language of the REPC.
II.

COURSE OF PROCEEDINGS
Sellers filed a complaint against Buyers on March 11, 2008 and then subsequently

filed an amended complaint on May 22, 2008. (R. 23, 68.) The amended complaint
asserted claims for breach of contract and breach of the implied covenant of good faith
and fair dealing against Buyers. (R. 63.) The amended complaint requests an order for
specific performance of Buyers obligations arising out of the REPC and award of
attorneys' fees. (R. 41-68.) Before the trial court, Sellers and Buyers both filed motions
for summary judgment regarding the interpretation of the REPC. (R. 81-82, 121-23.)
III.

DISPOSITION BY THE TRIAL COURT
At the conclusion of oral argument, the trial court denied both Sellers' and Buyers'

motions for summary judgment. (R. 218, 225, 241 at pgs. 44-46, Add. 12.) The trial
court reasoned, inter alia, that there is a disputed issue of material fact as to what the
intent of the parties was with respect to Section 8 of the REPC, and how Section 8 of the
REPC "fits in" with Section 2.4 of the REPC. (R. 241 at pg. 44). The trial court also
ruled that the REPC is ambiguous and that Addendum 3 is a "conditional cancellation" of
the REPC. (R. 241 at 33-35, 43-44)
Sellers filed a timely petition for permission to appeal interlocutory order (R. 226),
and this interlocutory appeal followed.
5

STATEMENT OF RELEVANT FACTS
On December 18, 2007, Buyers signed the REPC through which they offered to
purchase the Property from Sellers for $540,000.00. (R. 160, Addendum [hereafter,
"Add."] 1-6.) Between December 18, 2007 and December 20, 2007, Buyers and Sellers
negotiated, executed and entered into the REPC and Addendum No. 1 and Addendum
No. 2 to the REPC. (R. 153, 160, Add. 1-8.)
The REPC dictates that the purchase price for the Property was $540,000.00.
(Add. 1.) The REPC specifies that $130,000.00 of the purchase price was to be financed
with a loan obtained by Buyers (the "Loan") and the balance of the purchase price was to
be paid in cash. (Add. 1.) In the REPC, Buyers agreed to apply for the Loan on or before
December 21, 2007 (Add. 2, 5.) By their own admission, Buyers never applied for the
Loan. (R. 160,189,213.)
Per the terms of the REPC, Buyers' obligation to purchase the Property was
subject to the satisfaction of the following four conditions (individually, a "Condition"
and collectively, the "Conditions"): (1) Buyers being approved for the Loan (per Section
2.3 of the REPC), (2) the Property appraising for not less than the purchase price (per
Section 2.4 of the REPC), (3) Buyers5 approval of certain evaluations and inspections
(per Section 8 of the REPC), and (4) the sale of Buyers' existing residence (per
Addendum No. 1 to the REPC). (Add. 2-3, 7.)
On approximately December 28, 2007, Buyers received "telephonic notification"
that the Property had appraised for $460,000.00. (R. 160.) In response, on December 28,
2007, Buyers attempted to "re-negotiate the purchase price" of the Property by sending
6

Addendum No. 3 to the REPC ("Addendum 3") to Sellers requesting that the purchase
price for the Property be reduced to $460,000.00 and stating that if Sellers did not agree
to reduce the purchase price "the...contract will be cancelled." (R. I l l , 153, 160, 190
and Add. 9.) Sellers did not sign Addendum 3 or agree to the new purchase price
proposed in Addendum 3. (R. 111, 160, 213 and Add. 9.)
On December 31, 2007, Buyers sent Addendum No. 4 to the REPC ("Addendum
4") to Sellers, which states in relevant part:
Seller has failed to respond to addendum #3. Buyers are cancelling this
contract based on the appraised value coming in at 460,000 and the seller
not accepting the value as the purchase price.
(R. 111,153 and Add. 10.) Sellers also never signed Addendum 4. (R. 111, 213)
On January 9, 2008 and again on January 10, 2008*, Sellers' real estate
agent requested a copy of the "Notice of Appraised Value" necessary to exercise
the condition contained in Section 2.4 of the REPC. (R. 231-33) Buyers never
provided a "Notice of Appraised Value" as required by Section 2.4 of the REPC
and, prior to the deadline to close on the purchase of the Property, never provided
Sellers with a copy of the appraisal in question. (R. 188-89, 152)
Sellers filed a complaint against Buyers on March 11, 2008 and then subsequently
filed an amended complaint on May 22, 2008. (R. 23, 68.) The amended complaint
asserts claims for breach of contract and breach of the implied covenant of good faith and
fair dealing against Buyers. (R. 63.)

1

The REPC required Buyers to close on the purchase of the Property by January 10,
2008. (Add. 5.)
7

SUMMARY OF THE ARGUMENT
In this case, the Inal nmil mini lluil liic RI'iM ' is nmhipiioiis .ntdl i.annul IK
interpreted as a matter of law. As a result, the trial court denied both Sellers' and Buyers'
motions for summary judgment. Sellers' motion for summary judgment sought a ruling
that, inter alia, Buyers breached the R EPC b;; ' ire fi ising to pi ircha se Property On appeal,
Sellers assert that the trial court erred in holding that the REPC is ambiguous and cannot
be interpreted as a matter of law. Sellers further allege that not only is the REPC capable
of being interpreted as a mat in o I I aw, hi i' il>«» »Ulu'KIP( i: mUrpn'lnl pm|n
Sellers are entitled to the summary judgment they requested before the trial court. ^
support of their position, Sellers: (1) present four arguments, (2) address two affirmative
defenses raised by Buyers before the ti ial coi u I , and (3) i equested an aw ai d of attoi ney s'
fees inci irred on appeal,

-

• - .

First, Sellers argue that the REPC is not ambiguous, because it is a fully integrated
agreement that is capable of only one reasonable interpretati*»11 " " 11111 i Bin c is, Sell CTS
are asking this Coi u t it : • interpret the REPC so that all provisions of the REPC are given
effect and are interpreted in accordance with well recognized rules of contract
interpretation.
StTt mi!., Sellers argue that Addendum 3 does not constitute a "conditional
cancellation" of the REPC. Sellers reason that Addendum 3 is not a conditional
cancellation, because neither the R E P C nor Utah law recognize or contemplate the
concept :>f conditional cancellation

- •••

HI
ii

Third, Sellers argue that Addendum 3 constitutes a "written notice of objections"
under Section 8.2 of the REPC. Sellers assert that Addendum 3 is not a cancellation of
the REPC and, therefore, must be interpreted to be a written notice of objections, because
that is the only other alternative allowed by Section 8.2 of the REPC.
Fourth, Sellers argue that even if this Court finds the REPC is ambiguous, the
ambiguities can all be resolved as a matter of law by construing such ambiguities against
Buyers as the drafters of the REPC.
With respect to the two affirmative defenses raised by Buyers before the trial
court, Sellers argue that: (1) the undisputed facts of this case dictate that Sellers' real
estate broker did not, as a matter of law, waive the requirements of Section 2.4 of the
REPC on Sellers' behalf; and (2) Buyers cannot utilize the doctrine of substantial
compliance to excuse their failure to comply with the notice requirements of Section 2.4,
when the undisputed facts of this Case indicate that Buyers' inability to comply with the
notice requirements of Section 2.4 was caused by Buyers' voluntary breach of a separate
section of the REPC.
Finally, Sellers request that they be awarded attorneys' fees and costs incurred in
the appeal of this matter.
ARGUMENT
I.

THE REPC IS NOT AMBIGUOUS
Under Utah law, a contractual term or provision in an integrated agreement is

ambiguous "if it is capable of more than one reasonable interpretation because of
uncertain meanings of terms, missing terms or other facial deficiencies." Dairies v.
9

Vincent, 2008 U T 5 1 , 1 2 5 , 190 P.3d 1269. With that said, a finding of ambiguity should
be the exception ai id not ill le i i lie J < i" at f 30. •
In this case, the R E P C is not ambiguous, because it is a fully integrated agreement
and the REPC is not capable of more than one reasonable interpretation.
A,

The R E P C j

san

j n ^ e g r a | e c | Agreement

Prior to analyzing an agreement for ambiguity, the Court first must determine
whether the agreement is an integrated agreement. Id. at f 22. A n agreement is
integrated if it contains a clear integration clause I < i (Quoting 1 angi en Family ? 7 ri i stv.
Tangren, 2008 U T 20, t 19, 182 P.3d 326).
Section 14 of the REPC is a clear and prototypical integration clause, which states:
14. C O M P L E T E C O N T R A C T . This Contract together with its addenda,
any attached exhibits, and Seller Disclosures, constitutes the entire Contract
between the parties and supersedes and replaces any and all prior
negotiations, representations, warranties, understandings or contracts
between the parties. This Contract cannot be changed except by written
agreement of the parties.
(

clause is si iffi :ieiit to satisfy the clear ii itegration ::l,ai lse standard

established by this Court in Tangren Family Trust v. Tangren, 2008 U T 20, ^[12, 182 P.3d
326. Inasmuch as the REPC is an integrated agreement, extrinsic evidence is only
admissir It iil'lln R l i l V is ambiguous

B.

U '", all "fl 1.

The R E P C is not Ambiguous Because it is Capable of Only One
Reasonable Interpretation

• 111 In in.ill MI Hi! il • dinlMi'uih 1111 int.1 h both tniiil»liiif« and u i o o n t u s

I IK niliiig IS

troubling, because it sets precedence that the contract which all real estate licensees are

i :•

required by law2 to use is ambiguous and cannot be interpreted as a matter of law. The
ruling is erroneous, because the plain language of the REPC is capable of only one
reasonable interpretation and the REPC is therefore not ambiguous.
Although Buyer and Seller present two competing interpretations of the REPC,
only Sellers' interpretation is reasonable and supported by the plain language of the
contract documents and only Sellers' interpretation is consistent with applicable rules of
contract interpretation.3
1.

Sellers9 Interpretation of Section 2.4 and Section 8 of the REPC
Allows all Provisions of the REPC to have Effect.

Sellers' interpretation of the REPC allows each provision of the REPC to have
effect. Buyers' interpretation of the REPC, on the other hand, requires this Court to: (1)
disregard Section 2.4 of the REPC, and (2) unreasonably stretch the scope of Section 8 of
the REPC to the point it swallows up several provisions of the REPC leaving them
without practical effect.
2

§ 61-2-20 and UTAH ADMIN. CODE § R-162-6-2 mandates the use of
the real estate purchase contract form by all licensees. The real estate purchase contract
form has been adopted by the Utah Real Estate Commission and approved by the Utah
Attorney General. (Add. 6.)
UTAH CODE ANN.

3

In analyzing the REPC for ambiguity, generally accepted rules of contract interpretation
should be applied to determine if, after the application of such rules, the provisions of the
REPC are susceptible to more than one reasonable meaning. Triad Elec. & Controls, Inc.
v. Power Systems Engineering, Inc., 117 F.3d 180, 191 (5th Cir. 1997); See also Weber v.
Tillman, 913 P.2d 84, 96 (Kan. 1996)(stating that "[a]mbiguity in a written contract does
not appear until the application of pertinent rules of interpretation to the face of the
instrument leaves it generally uncertain which one of two or more meanings is the proper
meaning.")

11

When interpreting contracts this Court "considers] each contract provision...in
relation to all of the others, with a view tow arc! giving effect tc all i iici ignoi ing none."
Green Rh >er Can, it G > i 1 hayn9 2003 UT 50, % 17, 84 P.3d 1134 (ellipses in original)
(internal quotation marks omitted). This well accepted rule of contract interpretation
dictates that where a contract "can be read to give Mginliuiiia' in iiiili p<ui ihim raiding
is pidi-rrut

"n Rl'STA n«Ml;NT( SECOND) OF CONTRACTS § 202, cnit. d (1981). This rule

is typically used to determine what interpretations are reasonably possible and to choose
between possible interpretations.

RESTATEMENT (SECOND) I >I

( 'ONTKAC'IS § 2(1?, i nil .»

I I'Ml}.
The REPC subjects Buyers' obligation to purchase the Property to the satisfaction
of each of the four Conditions (defined above in the Statement ol Relevant hu h j'ltm r).
Eaeli i\\ Hie ('omhiimw w su'iiiimie mitl dMinri ,uui Ins its own set of procedures that
Buyers must follow to properly cancel the REPC. The scope and interpretation of the
Conditions contained in Section 2.4 and Section 8 of the 1(1 \Vi are critical to lilt: ouli i unit
of Hi!"", appeal.
Pursuant to Section 2.4 of the REPC, Buyers were entitled to cancel the REPC if:
(1) Buyers received written notice from the "Lender" (as defined in Section 2. M a) 111 111e
K i T O lLil lii. T",n.pi h iimi used loi l» ,, thai. $540,000.00, and (2) Buyers provided
Sellers with a written copy of the notice Buyers received from the Lender within three
days after receipt of such notice by Buyers. (Add
Buyeis liul'iM

ipp!1, '-»• 'In loan

However, by their own admission,
in hniif1 imaMi* lu cancel the -

REPC pursuant to Section 2.4. (R. l i e .,,.160, 184, 188-89)

Being unable to justify their cancellation of the REPC through the plain language
of Section 2.4, Buyers have turned to Section 8.2 of the REPC for refuge. Section 8.2 of
the REPC allows Buyers to cancel the REPC if they do not approve of the results of
specific evaluations and inspections listed in Section 8, including (1) the content of
disclosures made by Sellers about the condition of the Property, (2) an inspection of the
physical condition of the Property, (3) the cost, terms and availability of homeowner's
insurance coverage for the Property, and (4) "[a]ny other deemed necessary by [B]uyers."
(Add. 3.)
Before the trial court, Buyers argued that Section 8 (and not Section 2.4) should
govern their cancellation of the REPC based on the unfavorable results of an appraisal of
the Property. (R. 183-86) Buyers reason that "any test and evaluation of the Property"
falls within the purview of the Section 8 of the REPC. (R. 186) Buyers further reason
that Section 8 of the REPC sets "[n]o limit on the kind of test or evaluation." (R. 212)
Sellers strongly disagree.
If Section 8 of the REPC is read in isolation, then Buyers' interpretation of Section
8 could be reasonable. However, contract provisions are not read in isolation. Each
contract provision is a piece of a greater whole. Whenever possible, all provisions of the
contract should be harmonized so that each one has effect and purpose. RESTATEMENT
(SECOND) OF CONTRACTS

§ 202, cmt. d (1981). Buyers' sweeping, all encompassing

interpretation of Section 8 eviscerates the effect and purpose of Section 2.4. It is the rule
of this Court not to "interpret a general contractual term such that it renders an explicit

13

right meaningless." Cafe Rio, Inc. v. Larkin-Gifford-Overton, LLC, 2009 UT 6, f 33, 622
Utah Adv. Rep. 31
\\\ .tdiuipimip Burns inlerpretation of the general language in Section 8, Sellers
contractual right in Section 2.4 to receive written notice from a third party (i.e. the
Lender) concerning the appraised value of the Property is rendered meaningless ( Add
,!• S, I SiiniiLtih , (In lift!* limilHlioiis imposed on Hovers bv Section 2.4 are rendered
meaningless. (Add. 2.)
Buyers would have this Court believe that Section ... -us merely redundant \\ itli
Neelmn 1! ni i iso )";i i as appimsiih .in1 rmuvinrd .iiul lux; a use the application of Section 2.4
yields unfavorable results for Buyers, Section 2.4 should be given no effect. (R 183-86)
Sellers offer a more reasonable interpretation of the REPC.
Sellers iirf

•

"'e REPC (as well as the other Conditions

described in Section 2.3 of the REPC and Addendum No. 1) apply to separate and
distinct issues tha^ may arise in the course of a real estate purchase. Both sections grant
Buyers the right to cai icel the R EPC in cei tain circi imstances, bi it neither section overlaps
or conflicts with the other. Section 2.4 is intended to govern cancellation stemming from
the results of an appraisal and Section 8 is intended to govern cancellation stemming
from tlit" evaliulioiis .iiull ur;pivlinns spenfinl in Nivtiim H Sellers' interpretation gives
effect to all of the provisions of the REPC and is therefore the preferred interpretation.
2.

The Specific Provisions in Section 2.4 of the REPC Govern the
Meaning of REPC with Regard to Cancellation Based on an
Appraisal.

1!

Section 2.4 of the REPC clearly and specifically addresses the parties intent with
regard to cancellation of the REPC based on the results of an appraisal. (Add. 2.) While
a strained reading of Section 8 of the REPC may also lead one to conclude that an
appraisal could also fall within its very broad language, there is no doubt that Section 2.4
is the more specific of the two provisions when it comes to the issue of appraisals. There
is also no doubt that, if an appraisal is deemed to fall within the scope of both Section 2.4
and Section 8, then the result is a conflict where, on the one hand, Buyers are only
allowed to cancel the REPC by delivering a copy "Notice of Appraised Value" from a
Lender within three days after receipt of said notice (as dictated by Section 2.4 of the
REPC) and, on the other hand, Buyers are able to freely cancel the REPC without the
same notice or time limitations (as dictated by Section 8.2 of the REPC). (Add. 2-3.)
It is a fundamental axiom of contract interpretation that "[w]here general and
specific clauses in a contract conflict, the specific clause governs the meaning of the

contract." 11 SAMUEL WILLISTON & RICHARD A. LORD, A TREATISE ON THE LAW OF
CONTRACTS § 32:10 (4th ed. 1999). Although it appears that this rule has not yet been
recognized in Utah's contract interpretation case law, this rule has been recognized by
Utah courts in the interpretation of statutory provisions and is accepted by other
jurisdictions in the context of contract interpretation. Grynberg v. Questar Pipeline Co.,
2003 UT 8, U 31, 70 P.3d 1 (stating that "when two statutory provisions appear to
conflict, the more specific provision will govern over the more general provision"); See
also Barnard Constr. Co. v. City of Lubbock, 457 F.3d 425, 428-29 (5 th Cir. 2006)(stating
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that "if general terms appear in a contract, they will be overcome and controlled by
specific language dealing with the same subject )
aiis rule of contract interpretation occurred in the case of
Insurance Co. of North America v. Wells, 300 N.E.2d 460 (Ohio App. 1973). The case of
Insurance Co. of North America revolved around a dispute between :m invnei ; 111 c I ;i
miitf.Mli r n!,n w MC p.nlirs lu i i n»i\(nn I it *n contract. M a t 461-62. One article of the
construction contract provided that the contractor was responsible for its own negligence.
Id. at 462 A separate article of the construction contract provided thai lite M\ uri ^"iild
m.miKim lire msiinuNv ,'iinl „ilsn eonLiiiii'il „i w it ivor of the owner's rights against the
contractor for fire damage. Id. The contractor negligently started a fire, but the court
ruled that the owner's insurer could not bring a claim against the contractor
anioiiiils |uiid In h I(

ciHiifieiisafc (In wwna fur the damage that resulted from

the fire. Id. at 463. The court held that the provision of the construction agreement
containing the owner's agreement to obtain insurance and waive its rights was in
specify llihiii (In pi ui «,.i"t in nl llie a i i h l n n lion \ UIIII.H I nil w h i c h the contractor promised
to be responsible for its own negligence. Id. The more specific provision dealing with
fire damage was deemed controlling. Id.
J i J .n i i InsHhtihv ( in* of Noft/f l/i/(77Vi/ llic phalli i <i' so contains a potential
conflict between the specific terms of Section 2.4 and the general terms of Section 8. To
the extent the Court finds such a conflict, the specific terms of Section 2.4 dealing with
(am i Milium nl ni 11 i l\l h ' h rnil MUNI lin n iiili ^ ui itn uppiaisjil must < niilnil i IN t'i" the more
general terms of Section 8.

3.

The Rule ofEjusdem Generis Limits the Scope of Section 8(e) of
theREPC

Under the well-established rule of construction ejusdem generis, this Court
determines the meaning of a general contractual term based on the specific enumerations
that surround that term. Cafe Rio, Inc. v. Larkin-Gifford-Overton, LLC, 2009 UT 6, \ 25,
622 Utah Adv. Rep. 31. The phrase "[a]ny other deemed necessary by [B]uyers"
contained in Section 8(e) of the REPC is a general contractual term and, contrary to
Buyers' interpretation, the scope of this phrase is not unlimited. (Add. 3.) Instead, the
words "[a]ny other deemed necessary by [BJuyers" must be interpreted to refer to
evaluations and inspections that are similar to the other types of evaluations and
inspections identified in Section 8 of the REPC.
All of the evaluations and inspections listed in Section 8 of the REPC directly and
specifically relate to the discovery and analysis of the physical condition and
characteristic of the Property.4 The evaluations specifically identified in Section 8 assist
Buyers with the discovery of unknown or undisclosed physical conditions and
characteristics of the Property (e.g. the existence of mold, radon, collapsible soils, water
intrusion, carbon monoxide, lead paint, boundary line encroachments, etc...). Thus, the
general phrase "[a]ny other deemed necessary by [BJuyers" should be limited in its

4

Even the "cost, terms and availability of homeowner's insurance" is based on an
assessment of the physical characteristics and condition of the Property such as age, type
of construction (e.g. frame construction or brick construction), proximity to fire hydrants,
existence of alarm systems and the existence of deadbolt locks. State of Utah Insurance
Department, 2007 Annual Private Passenger Automobile & Homeowners Insurance
Comparison Tables (2007); See also National Association of Insurance Commissions, A
Guide to Home Insurance (2006).
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interpretation to refer only to evaluations and inspections which directly assist in the
discovery of unknown or undisclosed physical conditions and characteristics of the
Property.
The purpose of an appraisal is not to assist with the discovery of unknown or
undisclosed physical conditions and characteristics of the Property. In fact, the appraisal
at issue in this case states that "[t]he appraiser is not an expert and is not trained to detect
or disclose the conditions of mechanical, electrical, plumbing, roofing, structural,
environmental or infestation areas of the subject property.. .The appraiser recommends
obtaining a home inspection by a professional inspector." (R. 136) The purpose of an
appraisal is to place an estimated value on the Property. Under the rule of ejusdem
generis, an appraisal falls outside the scope of the evaluations and inspections
contemplated by Section 8 and the application of the rule results in a reasonable
interpretation of the REPC.
Analysis and interpretation of the REPC should begin and end with a
determination that Buyers failed to comply with the mandatory notice requirements of
Section 2.4 and, therefore, are in breach of their obligations arising out of the REPC for
failing to purchase the Property on or before January 10, 2008. If, however, the Court is
persuaded that both Section 2.4 and Section 8 of the REPC allow Buyer to cancel the
REPC based on the results of an appraisal, then the Court must hold that Addendum 3
was a written notice of objections, as opposed to a conditional cancellation, under Section
8.2 of the REPC.
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II.

ADDENDUM 3 IS NOT A "CONDITIONAL CANCELLATION" OF REPC
The trial court classified Addendum 3 as a "conditional cancellation" of the

REPC. (R. 241 at pgs. 33-35.) The trial court's classification is erroneous, because: (1)
the REPC does not contemplate the concept of conditional cancellation; and (2) the
concept of conditional cancellation has never been recognized in Utah contract law.
If Buyers disapproved of any of the "Evaluations and Inspections" (as defined in
Section 8 of the REPC), then Section 8.2 and Section 8.3 of the REPC grant Buyers the
right to respond in one of three possible ways: (1) cancel the REPC by providing written
notice to Sellers, (2) provide Sellers with written notice of objections, or (3) do nothing
and thereby waive their Buyers' right to cancel or object pursuant to the terms of Section
8.3 of the REPC. (Add. 3.) The REPC does not provide a fourth alternative allowing
Buyers to conditionally cancel the REPC.
Through clear and specific language in Section 8.2 and Section 8.3 of the REPC,
Buyers and Sellers have limited the universe of possible responses to the results of the
Evaluations and Inspections. This Court must enforce Section 8.2 and Section 8.3 of the
REPC "as drafted by the parties, according to the terms employed, and may not make a
new contract for the parties or rewrite their contract while purporting to interpret or
construe it." 11 SAMUEL WILLISTON & RICHARD A. LORD, A TREATISE ON THE LAW OF
CONTRACTS

§31:5 (4th ed. 1999). Just as Utah courts will not use the covenant of good

faith and fair dealing "to establish new, independent rights or duties to which the parties
did not agree ex ante," so to should this Court refuse to rewrite the REPC to include a
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new right to conditionally cancel the REPC. Markham v. Bradley, 2007 UT App 379, f
19, 173 P.3d 865.
Additionally, a search of Utah's case law reveals that Utah courts have never
recognized the concept of a conditional cancellation or termination of a contract.5 In
light of the plain language of Section 8 of the REPC, this Court should rule that
Addendum 3 is not a conditional cancellation of the REPC.
III.

ADDENDUM 3 IS A WRITTEN NOTICE OF OBJECTIONS UNDER
SECTION 8.2 OF REPC
If Addendum 3 is not a conditional cancellation of the REPC, then it must be

either: (1) a cancellation of the REPC pursuant to Section 8.2(a) of the REPC, or (2) a
written notice of objections pursuant to Section 8.2(b) of the REPC. (Add. 3, 9.) These
are the only remaining alternatives provided by the REPC, and Addendum 3 must be
interpreted to fall within one of these two alternatives. Once Addendum 3 is interpreted
to be within one or the other of these contractual categories, the REPC provides a very
detailed outline of how the parties proceed from that point forward. If Addendum 3 is a
cancellation, then the contract is immediately cancelled and Buyers' earnest money is
refunded per Section 8.2 of the REPC. (Add. 3.) If Addendum 3 is written notice of
objections, then the parties are compelled to comply with the terms of Section 8.4 of the
REPC. (Add. 3.)
5

The phrase "conditional cancellation" has never appeared in any reported Utah case.
The phrase "conditional termination" has appeared only twice in Utah's reported case law
and, in both instances, it appeared in the context of terminating a criminal prison
sentence. Vrieze v. Turner, 18 Utah 2d 233, 234, 419 P.2d 769, 769 (Utah 1966); See
also Mansell v. Turner, 14 Utah 2d 352, 353, 384 P.2d 394, 395 (Utah 1963).
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It is an uncontroverted fact that Buyers were dissatisfied with the results of the
appraisal of the Property conducted on December 28, 2008. (R. 156, 160, 185,208.) The
appraisal in question estimated the value of the Property to be $460,000.00 instead of the
$540,000.00 purchase price required by the REPC. (R. 135-50, 160, Add. 1.) In
response to the low appraisal, Buyers submitted Addendum 3 to Sellers in an attempt to
"renegotiate" the purchase price (R. at 160, 190.) Addendum 3 states in relevant part:
1. Purchase price to be $460,000 per appraised value.
2. If seller does not agree to the new purchase price contract will be cancelled.
2. Earnest Money to be returned to Buyers.
(Add. 9.) The plain language of Addendum 3 and Buyers' admissions in this case
dictate that Addendum 3 is not a cancellation of the REPC and must therefore be a
written notice of objections.
A.

Addendum 3 is not a Cancellation of the REPC Because it is not an
Unequivocal, Unmistakable Act of Cancellation that is not Dependent
Upon Some Future Event

Addendum 3 is not a cancellation of the REPC as contemplated in Section 8.2(a)
of the REPC. (Add. 3, 9.) Courts from other jurisdictions have held that there must be an
"unequivocal, unmistakable act of cancellation, not dependent upon some future
event,..." for there to be an effective cancellation of a contract. MFA Mut. Ins. Co. v.
Southwest Baptist College, Inc., 381 S.W.2d 797, 801 (Mo. 1964)(emphasis added). It
has also been held that a notice of cancellation "must be a present cancellation as
distinguished from an intention to cancel at a future day." Malin v. Netherlands Ins. Co.,
219 S.W. 143, 144 (Mo. App. 1920)(emphasis added). Finally, it is generally accepted
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that a notice seeking to cancel or terminate a contract "must be clear, unambiguous,
reasonable, and in accordance with the terms of the contract." 17B CJ.S. Contracts §
446 (1999).
Addendum 4 is a clear application of the each of the above-listed standards for
cancellation of a contract. However, Addendum 3 does not measure up. Rather than
unequivocally state a present cancellation of the REPC, Addendum 3 merely recites that
Buyers will at some undetermined point in the future cancel the REPC if Sellers do not
agree to reduce the purchase price of the Property. This is not sufficient to meet the
requirements of Section 8.2(a) of the REPC which require a present cancellation of the
REPC. Section 8.2(a) of the REPC does not say that Buyers may provide a written notice
to Sellers that they "will cancel" the REPC. Rather, Section 8.2(a) speaks in the present
tense and requires Buyers to "cancel" the REPC if they desire to do so. Addendum 3 is
not sufficient to cancel the REPC.
B,

Buyers have Admitted that Addendum 3 was not Intended to Cancel
the REPC

Nowhere in the record do Buyers assert that Addendum 3 was even intended to
cancel the REPC. Quite to the contrary, Buyers have asserted that Addendum 3 was an
attempt to renegotiate the purchase price mandated by the REPC. (R. at 160, 190.)
Buyers position (and intent) with regard to Addendum 3 is perhaps best summed up by
the following admission in the [Buyers'] Memorandum Opposing [Sellers'] Summary
Judgment Motion and Supporting [Buyers'] Cross-Motion for Summary Judgment:
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[Buyers] admit submitting Addenda 3 and 4; addendum 3 being an attempt
to re-negotiate the purchase price, and addendum 4 being notice of
cancellation of the contract.
(R. 190.)
Based on Buyers' own interpretation of Addendum 3, it does not operate to cancel
the REPC. If Buyers had intended Addendum 3 to be a cancellation of the REPC, Buyers
would not have prepared and delivered Addendum 4.
C.

If Addendum 3 is not a Cancellation, Then the Only Reasonable
Interpretation is that it is a Written Notice of Objections under Section
8.2(b)

If Addendum 3 is not a cancellation of the REPC pursuant to Section 8.2(a), then
how is it to be interpreted within the framework of the REPC? There is only one
reasonable answer to this question. Addendum 3 must be interpreted to be a written
notice of objection under Section 8.2(b), because that is the only contractually provided
for alternative to a cancellation.
The term "objection" is ordinarily defined as: "an act of objecting" or "a reason or
argument presented in opposition" or "a feeling or expression of disapproval." MerriamWebster's Collegiate Dictionary 855 (11th ed. 2003). Addendum 3 fits well within these
definitions. Addendum 3 is an expression of Buyers disapproval of the appraised value
of the Property. As one would expect with an objection meeting the dictionary definition
of that term, Addendum 3 also goes on to state Buyers reasons or arguments supporting a
lower purchase price (i.e. to have the purchase price for the Property match the appraised
value).
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The content of Addendum 3, Buyers' own interpretation of Addendum 3 and the
contractual framework of the REPC all point to the conclusion that it is a written notice
of objections under Section 8.2 of the REPC.
D.

If Addendum 3 is a Written Notice of Objections Under Section 8.2(b),
the Buyers could only Cancel the REPC Between January 4,2008 and
January 7, 2008

After deciding that Addendum 3 constitutes a written notice of objections pursuant
to Section 8.2(b) of the REPC, it is imperative to determine how that affects Buyers' and
Sellers' respective rights and obligations under the REPC. Before the trial court, Buyers'
arguments on this point can be fairly summarized as follows:
(1) Section 8.2(a) allows Buyers to cancel the REPC at any time prior to the
"Evaluations and Inspections Deadline" (as defined in Section 24(c) of the
REPC); and
(2) The right to cancel the REPC pursuant to Section 8.2(a) is not suspended,
inhibited or affected in any way by delivery of a written notice of objections
pursuant to Section 8.2(b).
(R. 185-86, 211-12, 241 at 23). Buyers' interpretation is unreasonable, because it ignores
the mandatory language of Section 8.4 and leaves Section 8.4 without any practical
effect. The applicable rules of contract interpretation do not allow that result.
Section 8.4 of the REPC reads as follows:
8.4 Response by Seller. If Buyer provides written objections to Seller,
Buyer and Seller shall have seven calendar days after Seller Vfeceipt of
Buyer's objections (the "Response Period") in which to agree in writing
upon the manner of resolving Buyer's objections. If Buyer and Seller have
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not agreed in writing upon the manner of resolving Buyer's objections,
Buyer may cancel this Contract by providing written notice to Seller no
later thatn three calendar days after the expiration of the Response Period;
whereupon the Earnest Money Deposit shall be released to Buyer. If this
Contract is not cancelled by Buyer under this Section 8.4, Buyer's
objections shall be deemed waived by Buyer. This waiver shall not affect
those items warranted in Section 10.
(Add. 3.)(emphasis added) Section 8.4 of the REPC is very clear in its mandate
that if written objections are submitted by Sellers pursuant to Section 8.2(b), then Sellers
"shall" have seven calendar days to try and work with Buyers to resolve Buyers'
objections. Typically, in interpreting the meaning of contract language, the word "shall"
is "used to express a command,.. .or to signify something that is required or mandatory."
Glickv. Chocorua Forestlands Limited Partnership, 949 A.2d 693, 701 (N.H.
2008)(internal quotation marks and citations omitted).6
The seven day period required by Section 8.4 is an important right of both Buyer
and Seller. It allows both Buyer and Seller sufficient time to consider Buyers' objections
and to develop and negotiate possible solutions to Buyers' objections. Unfortunately in
this case, Buyers' premature cancellation of the REPC through Addendum 4 deprived

6

For purposes of statutory interpretation, Utah gives a similar meaning to the word
"shall." Diener v. Diener, 2004 UT App 314, K 12, 98 P.3d 1178 (holding that
"[o]rdinarily, the use of the word 'shall' in a statute creates a mandatory condition,
eliminating any discretion on the part of the courts.")
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Sellers of their contract right to a full seven days to consider Buyers' objection to the
purchase price.7
Buyers' interpretation of the REPC requires this Court to read the cancellation
right in Section 8.2(a) so broadly that it renders Section 8.4 meaningless and without
effect. What meaning or effect does the seven day period in Section 8.4 have if it can at
anytime be cut short or eliminated altogether with a cancellation notice pursuant to
Section 8.2(a)? The answer is none. Surely, the REPC cannot be interpreted to grant a
right so broad in one section that it is capable of completely eliminating a separate right
in another section of the same document. Such an interpretation would be unreasonable.
Instead, this Court should adopt Sellers' interpretation of Sections 8.2 and 8.4 of the
REPC, which allows all of the rights in Sections 8.2 and 8.4 to be harmonized. Sellers'
interpretation of Sections 8.2 and 8.4 can be summarized as follows:
At any time prior to the "Evaluations and Inspections Deadline" (as defined
in Section 24(c) of the REPC), Section 8.2 allows Buyers to either: (a)
cancel the REPC, or (b) submit written objections to Sellers based on the
results of any Evaluations or Inspections; provided, however, if Buyers
elect to submit written objections to Seller pursuant to Section 8.2(b), then
Buyers' right to cancel the REPC shall be suspended until the expiration of
the Response Period (as defined in Section 8.4 of the REPC).
7

It is important to note that Section 8.4 does not permanently close the door on Buyers'
right to cancel the REPC based on their objections. Section 8.4 simply delays the
exercise of that right for seven days. If, after seven days, Buyers and Sellers have not
been able to satisfactorily resolve Buyers' objections, then Buyer is granted a three day
window to cancel the REPC.
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Sellers' interpretation of Sections 8.2 and 8.4 of the REPC is the only
reasonable interpretation, because it allows each contract right in Sections 8.2 and
8.4 to have full effect if and when that right is triggered by the conduct of the
parties.
IV.

THE REPC CAN BE INTERPRETED AS A MATTER OF LAW
Naturally, if the Court determines that the REPC is unambiguous, as is argued

above, then the REPC should be interpreted as a matter of law. Fair bourn Commercial
Inc. v. American Housing Partners, Inc., 2004 UT 54, ^J 6, 94 P.3d 292. However, even
if the Court determines that the REPC is ambiguous, Sellers assert that such ambiguities
can be resolved as a matter of law by construing such ambiguities against Buyers as
drafters of the REPC.
In Utah, "any ambiguity in a contract is to be construed against the drafter" of the
contract. Ellsworth v. American Arb. Ass 'n.9 2006 UT 77, If 17, UT 148 P.3d 983.
Typically, the party who chooses or supplies a standardized contract form like the REPC
is deemed to be the drafter of the contract. Blue Cross of Southwestern Virginia et al. v.
McDevitt & Street Company, 360 S.E.2d 825, 827 (Va. 1987). Where, as in this case,
one of the drafters of the contract "is an attorney, as well as a party, strict construction
against that party is particularly apt." Matter of Orrisy Estate, 622 P.2d 337, 339-40
(Utah 1980).
In the present case, Buyers chose to use the REPC. They were not required to do
so. The REPC itself states that Buyers may choose to use another form of contract if they
desire to. (Add. 1.) Further, it was Buyers who chose to check the boxes making both
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Section 2.4 and Section 8 applicable. Finally, it was Buyers who drafted Addendum 3 to
voice their objection to the appraised value of the Property and it was Buyers who chose
to prematurely cancel the REPC through Addendum 4. As a result, any ambiguities in
the REPC or Addendum 3 must be construed against Buyers, and Sellers should be
entitled to judgment as a matter of law.

V.

SELLERS' REAL ESTATE BROKER CANNOT WAIVE A BREACH OF
SECTION 2.4 ON SELLERS' BEHALF
Before the trial court, Buyers argued that Sellers' real estate broker waived the

requirements of Section 2.4 of the REPC when he wrote on the Earnest Money Deposit
Release "Broker signature not required as per REPC. Money to be released per appraisal
contingency 2.4(E)." (R. 132-33., Add. 11.) Buyers' waiver argument fails as a matter
of law, because Utah law does not allow a real estate broker/agent to bind or sign a
document on behalf of his/her client without a written power of attorney from their client.
UTAH ADMIN. CODE R162-6-1-12

(2008). Utah law also dictates that: (1) a copy of the

power of attorney needs to be attached to any document signed by a broker/agent on
behalf of a client, and (2) the broker/agent needs to sign the document in the following
format "(Principal's Name) by (Licensee's Name), Attorney-in-Fact.". UTAH ADMIN.
CODE R162-6-1-12-1

(2008). Buyers have not alleged that a power of attorney in favor

of Sellers' real estate broker even exists much less that one was attached to the Earnest
Money Deposit Release. Further, the broker's signature on the Earnest Money Deposit
Release does not indicate that he is signing as the attorney-in-fact for Sellers, as required
by UTAH ADMIN. CODE R162-6-1-12-1 (2008). (Add. 11.) Therefore, Buyers cannot
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reasonably draw any inference of waiver from the real estate broker's handwritten note
on the Earnest Money Deposit Release.
VI.

BUYERS HAVE NOT SUBSTANTIALLY COMPLIED WITH SECTION
2.4
Before the trial court, Buyers argued that they substantially complied with the

terms of Section 2.4 of the REPC by providing Sellers with written notice that the
Property had appraised for less than the purchase price (i.e. Addendum 3). (R. at 13032.) This argument is an extreme stretch of the concept of substantial performance and it
is a direct contradiction of the purposes behind the notice requirements in Section 2.4.
The reason Buyers found themselves unable to comply with the terms of Section
2.4 was they voluntarily chose to breach their obligation to apply for the Loan on or prior
to December 21, 2007 as required by Section 2.3 of the REPC. (Add. 2, 5.) If Buyers
had applied for the Loan, as they were required to do by Section 2.3 of the REPC, then
Buyers would have had a Lender who could have given them the Notice of Appraised
Value needed to cancel pursuant to Section 2.4. Surely, the doctrine of substantial
compliance cannot be utilized when the sole reason Buyers could not strictly comply with
Section 2.4 was as a result of their breach of another section of the REPC. To allow that
result would be the legal equivalent of saying that two wrongs make a right.
In this case, Buyers' deviations from the notice requirements in Section 2.4 were
not "technical or unimportant omissions or defect." Reliance Ins. Co. v. Utah Dep }t of
Tramp., 858 P.2d 1363, 1370 (Utah 1993). Instead, Buyers' failure to provide a copy of
a notice from a third party (i.e. the Lender) strikes at the heart of one of the primary
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purposes for the notice requirements in Section 2.4. One important reason why Section
2.4 requires notice from the Lender is so Sellers are not left to rely solely on Buyers'
word regarding the appraised value of the Property. Perhaps, if Buyers had promptly
provided a copy of the appraisal to Sellers, they could make an argument for substantial
compliance. However, Sellers failed to even take that simple action until after the
deadline to close on the purchase of the Property. (R. 152.)
Based on the foregoing, it is not reasonable to rule that Buyers substantially
complied with the notice requirements of Section 2.4 of the REPC.
VII.

ATTORNEYS' FEES AND COSTS SHOULD BE AWARDED TO
SELLERS
Section 17 of the REPC entitles the prevailing party in litigation to enforce the

REPC to collect costs and reasonable attorneys' fees. (Add. 5.) Pursuant to Rule 34 of
the Utah Rules of Appellate Procedure and UTAH CODE ANN. § 78B-5-826, Sellers
request an award of the attorneys' fees and costs they have incurred in the appeal of this
matter.
CONCLUSION
In this appeal, Sellers assert that the trial court's ruling is erroneous on four
separate but related issues. Sellers believe that all of these issues can be resolved, as a
matter of law, through this appeal.
Under the first issue, Sellers seek a ruling that the REPC is unambiguous and that
Sellers are entitled to judgment as a matter of law on their motion for summary judgment.
Under the second issue, Sellers seek a ruling that Addendum 3 to the REPC is not a
30

"conditional cancellation" of the REPC. Under the third issue, Sellers seek a ruling that
Addendum 3 constitutes a "written notice of objections" as that phrase is used in Section
8.2 of the REPC and that Buyers breached the REPC by canceling the REPC prior to the
expiration of the seven day "Response Period" mandated by Section 8.4 of the REPC.
Finally, under the fourth issue, Sellers seek a ruling that, even if ambiguities exist in the
REPC, the REPC can be interpreted as a matter of law after the existing ambiguities are
construed against Buyers.
With respect to the two affirmative defenses raised by Buyers before the trial
court, Sellers seek a ruling from this Court that (1) Sellers' real estate broker did not, as a
matter of law, waive the requirements of Section 2.4 of the REPC on Sellers' behalf; and
(2) Buyers camiot utilize the doctrine of substantial compliance to excuse their failure to
comply with the notice requirements of Section 2.4.
Finally, with respect to Sellers request for an award of attorneys' fees and costs,
Sellers' seek a remand to the trial court to determine a proper award of attorneys' fees
and costs incurred in the appeal of this matter.
If the Court determines that the REPC can be interpreted as a matter of law and
that Sellers are entitled to judgment as a matter of law, Seller request that the Court
remand this action to the trial court for a determination of Sellers' remedy. If the Court
feels that some portion of the REPC cannot be interpreted as a matter of law, Sellers
request that the Court remand this action to the trial court for a disposition consistent with
this Court's decision.
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DATED this 26th day of February, 2009.
RINEHART FETZER SIMONSEN &
BOOTH, P.C.

yrcs^y^^-t^K^
Jason K. Nelsen
Attorney for Plaintiffs/Appellants
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CERTIFICATE OF SERVICE
I hereby certify that I caused ten true and correct copies, one of which contains an
original signature, of the foregoing BRIEF OF THE APPELLANTS to be delivered, as
indicated below, this 26th day of February, 2009:

Office of the Clerk of the Court
SUPREME COURT OF THE STATE OF UTAH
450 South State Street; Fifth Floor
Salt Lake City, Utah 84114-0210

( ) U.S. Mail, Postage Prepaid
(x) Hand Delivered
( ) Overnight Mail
( ) Facsimile

I hereby further certify that I caused two true and correct copies of the foregoing
BRIEF OF THE APPELLANTS to be delivered to the party listed below, as indicated,
this 26th day of February, 2009:

( ) U.S. Mail, Postage Prepaid
(x) Hand Delivered
( ) Overnight Mail
( ) Facsimile

Karra J. Porter
CHRISTENSEN & JENSEN, P.C.
15 West South Temple, Suite 800
Salt Lake City, UT 84101
Attorney for Defendants/Appellees

Jan Bates
Legal Assistant
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REAL ESTATB PURCHASE CONTRACT
..«Wtw*

^ T p-^i^

This Is a teaally.bindlng contract Utah law rtqulraa real estate licensees to uso this form. Buyer and Sailer,
jtowover, may agr<&a to alter or delete Its provlalons or to use a different form. If you desire legal or tax advice.
consult your attorney or tax advisor

EQUaL HCLticMA

CSWAUJSTY

EARJNEST MONEY RECEIPT
Ri.yar R ^ l n flnri Judith Reese offers to purchase the Property described below and hereby delivers to the
Brokerage|; as Earnest Money, the amount of $3Qfl)0.00 in theformof Personal ChegK which, upon Acceptance of this
offer by alj< parties (as defined in Section 23), shall jte deposited in. accordance with state law.
Received py:

on

m
(Signature of acant/broker acknowJadeoujrftcelpt of Earnest Manoy)

Rmk ftraq ^ RE/MAX Masters

(Date)

Phone Number! S Q l z 4 5 S z l l S S
OFFER TO PURCHASE

1. PROPERTY: 74? V E R O N A M E A D O W S p T . Murray. Salt Lake County. U T 8 4 1 Q 7 also described as:

I
City of M l k a y County of Salt Lake State of Utah, ZIP 84107 (the "Property).
1.1 Included Items. Unless excluded herein, this sale includes the following Items if presently owned and attached to
the Property: plumbing, heating, air conditioningfixturesand equipment; ceiling fans; water heater; built-in appliances;
light fixtures and bulbs; bathroom fixtures; curtains, draperies and rods; window and door screens; storm doors and
windows; window blinds; awnings; installed television antenna; satellite dishes and system; permanently affixed carpets;
automatidigarage door opener and accompanying! transmitters); fencing; and trees and shrubs. The following items shall
also be included in this sale and conveyed undpr separate Bill of Sale with warranties as to title: Alarm Syster^ 1

Microwave,
Range, Refrigerator
;

* 1.2 Excluded Items. The following items are excluded from this sale:.
ii
1.3 Water Rights. The following waterrightsare included in this sale:.

2. PURCHASE PRICE The purchase price for the property Is J
2.1 Method of Payment The purchase price wi be paid as folic
f3QQQ,QQ (a) Earnest Money DepolsiL Under certain conditions described In this Contract, THIS
DEPOSIT MAY BECOME TJOTALLY NON-REFUNDABLE,
(b)
New Loan. Buyer agreeb to apply for a new loan as provided in Section 2.3. Buyer will apply for
$.13.0,000,00
one or more of the followingloans; JX| CONVENTIONAL [ ] FHA I J VA
[ ] OTHER (specify)
If an FHAWA loan applies, see attached FHAA/A Loan Addendum.
if the loan is to include any particular terms, then check below and give details:
I ] SPECIFIC LOAN TERMS

5-

(c) Loan Assumption Addendum (see attached Assumption Addendum, if applicable)
(d) Seller Financing (see ajttached Seller Financing Addendum, if applicable)
(e) Other (specify)
$4Q7,00p.PQ (f) Balance of Purchase Price In Cash at Settlement
*S40,QQQ.0Q PURCHASE PRICE. Total bf lines (a) through (f)

I
2.2 Financing
Condition, (check applicable box)
(a) [^C] Buyer's obligation to purchase the Property IS conditioned upon Buyer qualifying for the applicable loan(s)
referenced In Section 2.1(b) or (c)(the "Loan"J. This condition Is referred to as the "Financing Condition.1'
(b) ij ] Buyer's obligation to purchase the Property IS NOT conditioned upon Buyer qualifyingfora loan. Section 2.3
Joes not ftpply.
Paae 1 of Q oaaes Seller's Iritois
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" (al^Suyer's duties. No later than the Loan Amplication & Fee Deadline referenced in Section 24(a), Buyer shall apply
for the Loan "Loan Application"occurs only wtjen Buyer has: (I) completed, signed, and delivered to the lender (the
"Lender*) the initial loan application and documentation required by the Lender; and (ii) paid all loan application fees as
mired by the Lender. Buyer agrees to diligently work to obtain the Loan. Buyer will promptly provfde the Lender with
,y additional documantation as required by the Lender,
(b) Procedure If Loan Application Is deniefl. If Buyer receives written notice from the Lender that the Lender does
not approve the Loan (a "Notice of Loan Denial*), Buyer shall, no later than three calendar days thereafter, provide a copy
to Seller, Buyer or Seller may. within three calendar days after Seller's receipt of such notice, cancel this Contract by
providing written notice to the other party. In the event of a cancellation under this Section 2.3(b): (i) if the Notice ofj-oan
Denial was received by Buyer no later than the Loan Denial Deadline referenced In Section 24(d), the Earnest Money
Deposit shall be returned to Buyer; (ii) if the Nofice of Loan Dental was received by Buyer after that date, the Earnest
Money Deposit shall be released to Seller, and Seller agrees to accept as Seller's exclusive remedy the Earnest Money
Deposit as liquidated damages. A failure to cancel as provided in this Section 2.3(b) shall have no effect on the Financing
Con£ttj£iLsetforthIn Section 2.2(a). Cancellation-pursuant to the provisions of any other section of this Contract shall be
^ j & y such other provisions.
Jmra'lsftl Condltlon.TBuyer,s obligation to purchase the Property [X] IS [ ] IS NOT conditioned upon the
, Srty appfalslngToVnotless than the Purchase Price. This condition Is referred to as the "Appraisal Condition"- If the
Appraisal Condition applies and the Buyer receives written notice from the Lender that the Property has appraised for less
than the Purchase Price (a "Notice of Appraised Value"), Buyer may cancel this Contract by providing a copy of such
written notice to Seller no later than three days after Buyer's receipt of such written notice. In the event of a cancellation
under this Section 2.4: (i) if the Notice of Appraised Value was received by Buyer no later than the Appraisal Deadline
referenced in Section 24(e), the Earnest Money Deposit shall be returned to Buyer; (ii) if the Notice of Appraised Value
was received by Buyer after that date, the EamesJ Money Deposit shall be released to Seller, and Seller agrees to accept
. as Seller's exclusive remedy, the Earnest Money Deposit as liquidated damages, A failure to cancel as provided in this
Section 2.4 shall be deemed a waiver of the Appraisal Condition by Buyer. Cancellation pursuant to the provisions of any
other section of this Contract shall be governed by such other provisions.
3. SETTLEMENT AND CLOSING. Settlement sh^ll take place on the Settlement Deadline referenced in Section 24(f), or
on a date upon which Buyer and Seller agree in writing. •Settlement" shall occur only when all of the following have been
completed: (a) Buyer and Seller have signed anij delivered to each other or to the escrow/closing office all documents
/.fquired by this Contract, by the Lender, by writtera escrow instructions or by applicable law; (b) any monies required to be
paid by Buyer under these documents (except foil the proceeds of any new loan) have been delivered by Buyer to Seller
or to the escrow/closing office in the form of collepted or cleared funds; and (c) any monies required to be paid by Seller
under these documents have been delivered by feller to Buyer or to the escrow/closing office in the form of collected or
cleared funds. Seller and Buyer shall each pay one-half (14) of the fee charged by the escrow/closing office for its
.services in the settlement/closing process. Taxes and assessments for the current year, rents, and interest on assumed •
obligations shall be prorated at Settlement as spt forth in this Section. Tenant deposits (including, but not limited to,
security deposits, cleaning deposits and prepaid rents) shall be paid or credited by Seller to Buyer at Settlement!
Prorations set forth In this Section shall be made.as of the Settlement Deadline date referenced in Section 24(f). unless
otherwise agreed to in writing by the parties, Sucfo writing could include the settlement statement The transaction will be
considered closed when Settlement has been completed, and when all of the following have been completed: (i) the
proceeds of any new loan have been delivered by the Lender to Seller or to the escrow/closing office; and (li) the
applicable Closing documents have been recorded in the office of the county recorder. The actions described in parts (i)
and (ii) of the preceding sentence shall be completed within four calendar days of Settlement
4. POSSESSION. Seller shall deliver physical possession to Buyer within: [ ]
closing; [X] Other (specify) Recording

hours [ ]

t days

after

5. CONFIRMATION OF AGENCY DISCLOSURE,. At the signing of this Contract:
[
] Seller's Initials LJkfeJ3uyer's Initials; jK
The Listing Agent Donna S Kane, represents J3C] Seller [ ] Buyer [ ] both Buyer and Seller
as a Limited Agent;
The Listing Broker, CptdW9lf P a n t e f Residential £ r p k e r a g e - $ a l t Lake,, represents PC] Seller r J Buyer
[ J both Buyer and Seller
as a Limited Agent;
"he Selling Agent Jodi Hansen, represents [ jiSeller PQ Buyer I J both Buyer and Seller
as a Limited Agent;
The Selling Broker, RE/MAX Masters, represents [ ] Seller p q Buyer [ ] both Buyer and Seller
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as a Limited Agent;
6. TITLE INSURANCE. At Settlement, Seller agrees to pay for a standard-coverage owner's policy of title insurance
insuring Buyer in the amount of the Purchase Price. Any additional title insurance coverage shall be at Buyer's expense.
SELLER DISCLOSURES. No later than the Seller Disclosure Deadline referenced in Section 24(b), Seller shall provide
Buyer the following documents which are collectively referred to as the "Seller Disclosures":

(a) a Seller property condition disclosure for the Property, signed and dated by Seller,
(b) a commitment for the policy of title insurance;
(c) a copy of any leases affecting the Property not expiring priortoClosing;
(d) written notice of any claims and/or conditions known to Seller relating to environmental problems and building or
zoning code violations; and
(e) Other (specify),
„, „
8, BUYER'S .RIGHT TO CANCEL BASED ON EVALUATIONS AND INSPECTIONS. Buyer's obligation to purchase
under this"Contract (check applicable boxes):
(a) [X] IS [ ] IS X Q T conditioned upon Buyer's approval of the coqjteht of all the Seller Disclosures referenced in
Section 7;
(b) [XJ |S J ] IS NOT conditioned upon Buyer's approval of a physical condition Inspection of the Property;
(c) [ ] IS [X] IS NOT conditioned upon Buyer's approval of a survey of the Property by a licensed surveyor ("Survey");
(d) PC] IS [ J IS NOT conditioned upon Buyer's approval of the cost, terms and availability of homeowner's insurance
coverage for the Property;
(e) [XJ IS [ J IS NOT conditioned upon Buyer's approval of the following tests and evaluations of the Property:
(specify)
Any nther cN»Treri necessary by buyers
If any of the above items are checked In the affirmative, then Sections 8.1, 8.2,8.3 and 8.4 apply; otherwise, they do not
apply. The items checked in the affirmative above are collectively referred to as the "Evaluations & Inspections." Unless
otherwise provided in this Contract, the Evaluations & Inspections shall be paid for by Buyer and shall be conducted by
individuals or entities of Buyer's choice. Seller agrees to cooperate with the Evaluations & Inspections and with the
walk-through inspection under Section 11.
8.1 Evaluations'& Inspections Deadline. No later than the Evaluations & Inspections Deadline referenced in Section
4(c) Buyer shall: (a) complete all Evaluations & Inspections; and (b) determine if the Evaluations & Inspections are
acceptable to Buyer.
8.2 Right to Cancel or Object. If Buyer determines that the Evaluations & Inspections are unacceptable, Buyer may,
no later than the Evaluations & Inspections Deadline, either (a) cancel this Contract by providing written notice to Seller,
whereupon the Earnest Money Deposit shall be released to Buyer; or (b) provide Seller with written notice of objections,
8.3 Failure to Respond. If by the expiration of the Evaluations & inspections Deadline, Buyer does not (a) cancel this
Contract as provided in Section 8.2; or (b) deliver a written objection to Seller regarding the Evaluations & inspections, the
Evaluations & inspections shall be deemed approved by Buyer.
8.4 Response by Seller. If Buyer provides written objections to Seller. Buyer and Seller shall have seven calendar
days after Seller's receipt of Buyer's objections (the "Response Period11) in which to agree in writing upon the manner of
resolving Buyer's objections. Except as provided in Section 10.2, Seller may, but shall not be required to, resolve Buyer's
objections. If Buyer and Seller have not agreed In writing upon the manner of resolving Buyer's objections, Buyer may
cancel this Contract by providing written notice to Seller no later than three calendar days after expiration of the Response
Period; whereupon the Earnest Money Deposit shall be released to Buyer. If this Contract is not canceled by Buyer under
this Section 8.4, Buyer's objections shall be deemed waived by Buyer. This waiver shall not affect those items warranted
in Section 10.
9. ADDITIONAL TERMS. There [X] ARE [ J ARE NOT addenda to this Contract containing additional terms. If there
are, the terms of the following addenda are incorporated Into this Contract by this reference: JX] Addendum No. jL
[ ] Seller Financing Addendum [ ] FHA/VA Loan Addendum [ } Assumption Addendum [ ] Lead-Based Paint
Disclosure & Acknowledgement (In some transactions this disclosure is required by law) [ ] Lead-Based Paint
Addendum (In some transactions this addendum is required by law) [ ] Other (specify):
10. SELLER WARRANTIES AND REPRESENTATIONS.
10.1 Condition of Title. Seller represents that Seller has fee title to the Property and will convey good and marketable
itle to Buyer at Closing by general warranty deed. Buyer agrees, however, to accept title to the Property subject to the
following matters of record: easements, deed restrictions, CC&R's (meaning covenants, conditions and restrictions), and
rights-of-way; and subject to the contents of the Commitment for Title Insurance as agreed to by Buyer under Section 8.
Pace 3 of 6oaaes
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Buyer also agrees to take the Properly subject to existing leases affecting the Property and not expiring prior to Closing.
Buyer agrees to be responsible for taxes, assessments, homeowners association dues, utilities, and other services
provided to the Property after Closing. Except for any loan(s) specifically assumed by Buyer under Section 2.1(c), Seller
will cause to be paid off by Closing all mortgages, trust deeds, judgments, mechanic's liens, tax liens and warrants. Seller
I cause to be paid current by Closing all assessments and homeowners association dues.
10.2 Condition of Property. Seller warrants that the Property will be in the following condition ON THE DATE
SELLER DELIVERS PHYSICAL POSSESSION TO BUYER:
(a) the Property shall be broom-clean and free of debris and personal belongings. Any Seller or tenant
moving-related damage to the Property shall be repaired at Seller's expense;
(b) the heating.' cooling, electrical, plumbing and sprinkler systems andfixtures,and the appliances andfireplaceswill
be in working order and fit for their intended purposes;
(c) the roof and foundation shall be free of leaks known to Seller;
(d) any private well or septic tank serving the Property shall have applicable permits, and shall be in working order and
fit for its intended purpose; and
(e) the Property and improvements, Including the landscaping, will be in the same general condition as they were on
the date of Acceptance.
10.3 Home Warranty Plan. The "Home Warranty Plan" referenced in this Section 10.3 is separate from the
warranties provided by Seller under Sections 10.1 and 1G.2 above. (Check applicable boxes):
A one-year Home Warranty Plan [X] WILL [ 1 WILL NOT be Included In this transaction. If Included, the Home
Warranty Plan shall be ordered by PC] Buyer { ] Seller and shall be Issued by a company selected by [X] Buyer
[ ] Seller. The cost of the Home Warranty Plan shall not exceed $ 4 5 0 , 0 0 and shall be paid for at Settlement by
[ ] Buyer [X] Seller.
11. WALK-THROUGH INSPECTION. Before Settlement, Buyer may, upon reasonable notice and at a reasonable time,
conduct a "walk-through" inspection of the Property to determine only that the Property is "as represented,* meaning that
the items referenced in Sections 1.1, 8.4 and 10.2 ("the Items'') are respectively present repaired/changed as agreed, and
in the warranted condition. If the Items are not as represented, Seller will, prior to Settlement, replace, correct or repair the
Items or, with the consent of Buyer (and Lender if applicable), escrow an amount at Settlement to provide for the same.
The failure to conduct a walk-thraugh inspection, or to claim that an Item is not as represented, shall not constitute a
waiver by Buyer of therightto receive, on the date of possession, the Items as represented.
'r.Z. CHANGES DURING TRANSACTION. Seller agrees that from the date of Acceptance until the date of Closing, none
of the following shall occur without the prior written consent of Buyer (a) no changes in any existing leases shall be made;
(b) no new leases shall be entered Into; (c) no substantial alterations or improvements to the Property shall be made or
undertaken; and (d) no furtherfinancialencumbrances to the Property shall be made.
13. AUTHORITY OF SIGNERS. If Buyer or Seller is a corporation, partnership, trust, estate, limited liability company, or
other entity, the person executing this Contract on Its behalf warrants his or her authority to do so and to bind Buyer and
Seller.
14. COMPLETE CONTRACT. This Contract together with its addenda, any attached exhibits, and Seller Disclosures,
constitutes the entire Contract between the parties and supersedes and replaces any and all prior negotiations!
representations, warranties, understandings or contracts between the parties. This Contract cannot be changed except by
written agreement of the parties.
15. DISPUTE RESOLUTION. The parties agree that any dispute, arising prior to or after Closing, related to this Contract
(check applicable box)
I 3 SHALL
[X] MAY AT THE OPTION OF THE PARTIES
first be submitted to mediation. If the parties agree to mediation, the dispute shall be submitted to mediation through a
mediation provider mutually agreed upon by the parties. Each party agrees to bear Its own costs of mediation. If mediation
fails, the other procedures and remedies available under this Contract shall apply. Nothing in this Section 15 shall prohibit
any party from seeking emergency equitable relief pending mediation.
16. DEFAULT, if Buyer defaults, Seller may elect either to retain the Earnest Money Deposit as liquidated damages, or to
return it and sue Buyer to specifically enforce this Contract or pursue other remedies available at law. If Seller defaults, in
addition to return of the Earnest Money Deposit, Buyer may elect either to accept from Seller a sum equal to the Earnest
Money Deposit as liquidated damages, or may sue Seller to specifically enforce this Contract or pursue other remedies
available at law. If Buyer elects to accept liquidated damages, Seller agrees to pay the liquidated damages to Buyer upon
demand. It is agreed that denial of a Loan Application made by the Buyer is not a default and Is governed by Section
2.3(b).
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17. ATTORNEY FEES AND COSTS. In tha event of litigation or binding arbitration to enforce this Contract, the prevailing
party shall be entitled to costs and reasonable attorney fees. However, attorney fees shall not be awarded for partidpation
in mediation under Section 15.
\ KiOTlCES. Except as provided in Section 23, all notices required under this Contract must be: (a) In writing; (b) signed
the party giving notice; and (c) received by the other party or the other party's agent no later than the applicable date
referenced in this Contract
0

19. ABROGATION. Except for the provisions of Sections 10.1, 10.2, 15 and 17 and express warranties made in this
Contract, the provisions of this Contract shall not apply after Closing.
20. RISK OF LOSS. All risk of loss to the Property, including physical damage or destruction to the Property "or its
improvements due to any cause except ordinary wear and tear andtosscaused by a taking in eminent domain, shall be
borne by Seller until the i/ansacBon is dosed.
21. TIME IS OF THE ESSENCE. Time is of the essence regarding the dates set forth in this Contract. Extensions must be
agreed to In writing by all parties. Unless otherwise explicitly stated in this Contract: (a) performance under each Section
of this Contract which references a date shall absolutely be required by 5:00 PM Mountain Time on the stated date; and
(b) the term "days" shall mean calendar days and shall be counted beginning on the day following the event which triggers
the timing requirement (i.e., Acceptance, Notice of Loan Denial, etc.). Performance dates and times referenced herein
shall not be binding upon title companies, lenders, appraisers and others not parties to this Contract, except as otherwise
agreed to in writing by such non-party.
22. FAX TRANSMISSION AND COUNTERPARTS. Facsimile (fax) transmission of a signed copy of this Contract, any
addenda and counteroffers, and the retransmission of any signed fax shall be the same as delivery of an original. This
Contract and any addenda and counteroffers may be executed In counterparts*
23. ACCEPTANCE. "Acceptance" occurs when Seller or Buyer, responding to an offer or counteroffer of the other: (a)
signs, the offer or counteroffer where noted to indicate acceptance; and (b) communicates to the other party or to the other
party's agent that the offer or counteroffer has been signed as required.
24. CONTRACT DEADLINES. Buyer and Seller agree that the following deadlines shalf apply to this Contract
.••/a) Loan Application & Fee Deadline

December 2 1 , 2007 (Date)

(b) Seller Disclosure Deadline

Ded&mfrer 27. 2QQ7 (Date)

(c) Evaluations & Inspections Deadline

Jarj|ia]ry ff. 2008 (Date)

(d) Loan Denial Deadline

January 5. 20Q§ (Date)

(e) Appraisal Deadline

. Janjjfary.fr 2QP8 ( 0 ^ )

(f) Settlement Deadline

January 10. 2008 (Date)

' / \

25. OFFER AND TIME FOR ACCEPTANCE. Buyer offers to purchase the Property on the above terms and conditions. If
Seller does not accept this offer by: £;QQ [} AM [X] PM Mountain Time on December 19. 2007 (Date), this offer
shall lapse; and the Brokerage shall return the Earnest Money Deposit to Buyer,

2^0

(Buyer's Signature)
(Offer Date)
ffiuyei's
Signature)
(Offer Date)
The later of the above Offer Datea shall beTOfarred to as the -Offer Reference Date"

Robin and Judith Rsese

Ifft (Notice Address)
(Buyers'Names) (PLEASE PRINT)
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ACCEPTANHF/COUNTEROFFER/REJECTION
2HECK ONE;
.
( J ACCEPTANCE OF OFFER TO PURCHASE: Seller Accepts the foregoing offer on the terms and conditions specified

ove.
i J COUNTEROFFER: Seller presents for Buyers Acceptance the terms of Buyer's offer subject to the exceptions or
modifications as specified in the attached ADDENDUM NO.

(Seller's Signature)

(Date)

(Sellers' Names) (PLEASE PRINT)

(Time)

(Seller's Signature)

(Notice Address)

(Date)

(Zip Code)

(Time)

(Phone)

[ ] REJECTION: Seller rejects the foregoing offer.
1

1

1

1

'

(Seller's Signature)

'

(Date)

,

I

(Time)

!

I

!

I

(Seller's Signature)

(Date)

(Time)

DOCUMENT RECEIPT
State law requires Broker to furnish Buyer and Seller with copies of this Contract bearing all signatures. {Fill in applicable
section below.)
A. I acknowledge receipt of a final copy of the foregoing Contract bearing all signatures:

Buyer's Signature)

{Datq)

(Buyer's Signature)

(Date)

(Seller's Signature)

(Datq)

(Seller's Signature)

(Date)

B. I personally caused a final copy of the foregoing Contract bearing all signatures to be f ] faxed I J mailed [ ] hand
delivered on
, (Date), postage prepaid, to the { J Seller [ ] Buyer.
Sent/D8ljvered by (specify) « _ _ _ _ _ _ _ _ _ ^ _

-

THIS FORM APPROVED BY THE UTAH REAL ESTAJTE COMMISSION AND THE OFFICE OF THE UTAH ATTORNEY GENERAL
EFFECTIVE AUGUST 5.2003. IT REPLACES AND SUPERSEDES ALL PREVIOUSLY APPROVED VERSIONS OF THIS FORM.
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ADDENDUM NO, 1
TO

REAL ESTATE PURCHASE CONTRACT

««!»*

THIS IS AN [X] ADDENDUM [ ] COUNTEROFFER to that REAL ESTATE PURCHASE CONTRACT (the "REPC") with
an Offer Reference Date of December 18. 2007 including all prior addenda and counteroffers, between Robin and
Judjfh Rqese as Buyer, and
^
, as Seller, regarding the Property located
at 74? V^RHMA M F A D O W S CT. Murray. Salt Lake County. U T 8 4 1 0 7 . The following terms are hereby
incorporated as part of the REPC:
1. SUBJECT TO SALE OF BUYER'S RESIDENCE
1.1 Subject to Sale of Buyer's Residency Buyer's obligation to purchase the Property Is conditioned upon the
closing of the sale of Buyer's residence located at 5686 Denarles Cir. Salt Lake Cfty U T $ 4 1 2 1 (the 'Residence*)
by 5:00 P.M. (MST) on the 10th day of January, 2008 (the "Residence Closing Deadline").
1.2 Status. Buyer [X] DOES [ ] DOES NOT have a signed contract for the sale of the Residence. The Residence
[X] IS [ ] IS NOT presently listed for sale through (provide name/address/phone of real estate brokerage): RE/MAX
Masters / 7070 South 2300 East. / 8 0 1 - 4 5 3 - 1 1 6 6 If the Residence is not now listed, it will be so listed on or
before the
day of
,
,. Buyer will diligently pursue the dosing
of the sale of the Residence,
1.3 Right to Cancel. If the sale of the Residence is not closed by the Residence Closing Deadline, Buyer or Seller
may, within three calendar days after the Residence Closing Deadline, cancel the REPC by providing written notice to the
other party. In the event of such cancellation, the Earnest Money Deposit shall be released to Buyer. Buyer may however,
remove this condition at any time prior to the Residence Closing Deadline by providing written notice to Seller.
1. Seller agrees to pav up to $4000.00 towards buyers dosing cost.
,UYER AND SELLER AGREE THAT THE CONTRACT DEADLINES REFERENCED IN SECTION 24 OF THE REPC
(CHECK APPLICABLE BOX): p q REMAIN UNCHANGED [ J ARE CHANGED AS FOLLOWS;
To the extent the terms of this ADDENDUM modify or conflict with any provisions of the REPC. including ail prior addenda
and counteroffers, these terms shall control. All other terms of the REPC, including all prior addenda and counteroffers,
not modified by this ADDENDUM shall remain the same, [X] Seller I J Buyer shall have until S.'OQ [ ] AM [X] PM
Mountain Time on December 19. 2 0 0 7 (Date), to accept the terms of this ADDENDUM in accordance with the
provisions of Section 23 of the REPC. Unless so accepted, the offer as set forth in this ADDENDUM shall lapse
JM Buyer! ] Seller Signature

(Date)

(Time)

j ^ 6 j i y e r [ ] Seller Signature

(Date) (Time)

ACCEPTANCE/COUNTEROFFER/REJECTION
CHECK ONE:
[ ] ACCEPTANCE: [ ] Seller [ ] Buyer hereby accepts the terms of this ADDENDUM.
[ ] COUNTEROFFER: [ ] Seller [ J Buyer presents as a counteroffer the terms of attached ADDENDUM NO,
(Signature)

(Date)

(Time)

(Signature)

(Date)

(Time)

(Date)

(Time)

J ] REJECTION: \ ] Seller [ ] Buyer rejects the foregoing ADDENDUM.
(Signature)

(Date)

(Time)

(Signature)

THIS FORM APPROVED BY THE UTAH REAL ESTATE COMMISSION AND THE OFFICE OF THE UTAH ATTORNEY GENERAL.
EFFECTIVE AUGUST 5, 2003. IT REPLACES AND SUPERSEDES ALL PREVIOUSLY APPROVED VERSIONS OF THIS FORM.
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ADDENDUM NO. 2
TO
REAL ESTATE PURCHASE CONTRACT

$®^

THIS IS AN PQ ADDENDUM I ] COUNTEROFFER to thai REAL ESTATE PURCHASE CONTRACT (tha 'REPCT) with
an Offer Reference Date of Decernbflr 18. 9007 including all pnor addenda and counteroffers, between fiflbin J3n<l
.as Seller, regarding the Property located
rfnrifth Ffaese as Buyer, and
at 74pyE-ROM4 MEADOWS CT. Murray. Salt Lake County. UT.8.4107. Tha following terms are hereby
incorporated as part of tha REPC:

^.Purchase prfcft to bfl $540,000
flatter will not contribute to closing cost
BUYER AND SELLER AGREE THAT THE CONTRACT DEADLINES REFERENCED IN SECTION 24 OF THE REPC
(CHECK APPLICABLE BOX); [X] REMAIN UNCHANGED M'ABE CHANGED AS FOLLOWS: e a r n e s t d e p o s i t
t o &e $i>,oua
To tho extent the terms of this AOOENOUM modify oc conflict wrch any provisions of the REPC, including all prtor addanda
and counteroffers, these terms shall control. All other terms of xhe REPC, including ail prior addanda and counteroffers,
not modified by this ADDENDUM shall remain the same, [ J Seller [ ] Buyer shall havo until
[ ] AM t ] PM
Mountain Time on - _ ^ , ^ - - _ l _ ^ w - - l - ^ _ « _ - - ^ _ _ . (Date), to accept the terms of this ADDENDUM in accordance with
the provisions of Section 23 of tha REPC. Unless so accepted, the offer as set forth In this ADDENDUM shall lapsa.
TjBJJyarl-^fS^ar Signature

(Data)

(Time) [ J Buye/[ ^-Seller Signature

(Data) (Time)'

ACCEPTANCE/COUWTEROFFErVREJECTldN
CHECK ONE:
I ] ACCEPTANCE: \ } Seller [ J Buyer hereby accepts the terms of this ADDENDUM.
[ ] COUNTEROFFER: t ] Seller [ ] Bqyerprasante as a counteroffer the terms of aitanhad ADDENDUM NO
(Signature)

'

(Date)

(Time)

(Signature)

(Date)

(Time)

"*

(Dale)

[Time)

"

t J REJECTION: [ I Setter l \ Buyer re/acts the foregoing ADDENDUM.
(Signature)

(Date)

(Time)

(Signature)

""""

THIS FORM APPROVED BY THE UTAH REAL ESTATE COMMISSION AND THE OFFICE OFTHE UTAH ATTORNEY GENERAL*
EFFECTIVE AUGUST 5, 2003, fT REPLACES AMD SUPERSEDES ALL PREVIOUSLY APPROVED VERSIONS OF THIS FORM.
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Buyers I n i t i a l s —

Addendum No. 2 to REPC
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ADDENDUM NO. 3

«S

REAL ESTATE PURCHASE CONTRACT

THIS IS AN [X] ADDENDUM [ 1 COUNTEROFFER to that REAL ESTATE PURCHASE COMTRACT [the mf*£PCr) wllh
an Offer Raforenca Date of D e c e m b e r 1 8 . 2Q07 fadudrng all prior addenda and counteroffers, between .Rpbin a n d
Judith R e e s e as Buyer, and
.
„ _
as Seller, r&gardlnfl the Property located
at 742 V E R O N A M E A D O W S C T . M u r r a y . Salt L a k e County. U T 8 4 1 0 7 . The fallowing terms are hereby
incorporated as perl of the REPC:
1

. Purehqpfr prtos to fr? $49Q,PPQ per epprqi^d vg)u^r

2. If seller does not aoree to t h e n e w purchase price contract will b e c a n c e l e d ,
2. fornftst Money to be returned to Buyers
BUYER AND SEU-ER AGREE THAT THE CONTRACT DEADLINES REFERENCED IN SECT1QM 24 OF THE RBPC
(CHECK APPLICABLE BOX); p q REMAIN UNCHANGED £ J ARE CHANGED AS FOLLOWS:
TQ the extent the terms of this ADDENDUM modify or conflict with eny provisfcms of the REPC, Including sill prior addenda
and counteroffers, these terms shall control All other terms of the REPC, including all prior addenda and counteroffers
not modified by thus ADDENDUM shall remain the same. £X] Soik>c £ ] Buyer shafl have until £:Qfl N AM [ X ] PM
Mountain Time on Decerpfter 2 9 . 2 0 0 7 (Data), to s w e p t the terms of this ADDENDUM in accordance with the
provisions of Section 23 of the REPC. Unless so^eccepfeed, the offer as set forth fn this ADDENDUM shail lapse.

/V&

/W-

/y^-y

[)Q Buyer [ } Seller Signature

^ir,

(Date)* (Time)

A- ^" V Q ^ , ^

S,*^

^ J Buyer £ J a i l e r Signature

"Attn
(Date)

*:s*yw.

(Tima)

ACCEPTANCe/COUJ^TiEROFFER/kEJECrnON
CHECK ONE:
[ J ACCEPTANCE; [ ] Seller [ J Buyer hereby jaccepts the terms of this ADDENDUM.
I ] COUNTEROFFER: £ ] Stter

(Signature)

(Date)

I J Buyer presents as a counteroffer the terms of attached ADDENDUM NO

(Time)

(Signature)

(Date)

(Time)

(Data)

(Time)

[ ] REJECTION: £ ] Setter [ ) Buycy-rejects thoforegoingADDENDUM.
(Signature)

(Date)

(Time)

(Signature)

THIS FORM APPROVES BY THE UTAH REAL ESTATE COMMISSION AHO THE OFFICE OF THE UTAH ATTORNEY GENSHAL.
EFFECTIVE AUGUST 5,2003, IT REPLACES AMD SUPERSEDES ALL PREVIOUSLY APPROVED VERSIONS Of THIS FORM,
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Sellers Initials

Blears Initials.,

Addendum No. S to REPC
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ADDENDUM NO, 4
TO
REAL ESTATE PURCHASE CONTRACT
THIS IS AN {X} ADDENDUM [ J COUNTEROFFER to that REAL ESTATE PURCHASE CONTRACT (the *REPC*} Wfth
an Offer Reference Data of December 1 & 2fl08 Induing all prior addenda and counlerotfe/s,fcefcvednRobfnantf
Judith) Reese as Buyer, and jMamaret and Endrfe Gtenn as Seller, regarding Uie Property locaied at H 2 .
VERQNA MEADOWS CT. Murray/. Salt Lake County U T 84107. The followingtermsare hereby Incorporated
as part of the REPC:
1. Seller has failed \r> respond to addendum # 3 . Buyers are canceflrw this contract based upon thq
appraised value coming in at 460.000 and the seller not accenting the value as the purchase price.
2 5a r n?st fnopey of $5000.00 to he released to Bjivers.
BUYER AND SELLER AGREE THAT THE CONTRACT DEADLINES REFERENCED IN SECTION 24 OF THE REPC
(CHECK APPLICABLE BOX): [X] REMAIN UNCHANGED [ ] ARE CHANGED AS FOLLOWS;
,
To the extent the terms of this ADDENDUM modify or conflict vA\h any provisions of the REPC, including all prior addends
$r\d counteroffers, those term* shall control. All-other term* of the REPC, including all prior addenda and counteroffers*
not modified by this ADDENDUM shall remain the earne. [X] Sailer { ] Buyor shall have qntil 12:fi2 t ] AM {X] PM
Mountain Time on January 1 . 2 0 0 8 (Doio)* to accept the terms of this ADDENDUM in accordance* with the provisions
of Seotjon 23 of fte REPC. Unless 30 accepted, the offers set forth In this ADDENDUM shaJJJapse,
-pfSuyerC ] Seller Signature

(Date)

(Tforta)

\tf&uyarl

l.S&telr Signature

(Data) {Time}

ACCEPTANCE/COUNTEROFFER/REJECTtON
CHECK ONE:
{ ] ACCEPTANCE; \ ] Sailer \ J Buyer hereby accepts the terms of this ADDENDUM.
[ ] COUNTEROFFER; [ J Salter { 1 Buyer oresenis as a counteroffer *he terma of attached ADDENDUM NO.
(Signature)

{Data)

(Time)

(Signature)

(Dale)

(Time)

(Data)

(Time)

[ ] REJECTION: [ ] Seller [ J Buy«r rejects the foregoing ADDENDUM.
(Signature)

(Dale)

(Time)

(Signature)

"

THIS FORM APPROVED BY THE UTAH REAL ESTATE COMMISSION ANP THE OFFICE OF THE UTAH ATTORN^ GENERAL
EFFecnVE AUGUST S, 2003. IT REPLACES A*D SUPERSEDES ALL PREVIOUSLY APFROVJEO VERSIONS OF TH*S FORM.
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Setfart inoufa,

Buyers initials

Addendum No. 4 to REPC
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sant &y:

—2L*

!»c*3Q*0?

4»u«a;

La&arJot 31QQ;

3:M**Uf

?a$* t / l

^ f r * * * ^ * " ^ * * * * ^ * * * ^

cSTE]
EARNEST MONEY DEPOSIT-RELEASE
The t*r*fcr-H.«nod PURCHASER the u n d e r f e d SOJX&S who witfe parti** to cta$ ccnaJrt KEAi, ESTATE
PURCHASE ^?HTf^T d ^ ; M g y '',
»"*«**?*, » the purchase of th« property 4«trtee4 « ; .

dt\a me undersigned BROKERS hereby mutiny release each otner from any and all cUhra, actions or
demands whatsoever, prweot of Tuture„ Which each m*y *iave agaiftst 4ny of the other partta hv
reason of i*\d REAL ESTATE PURCHASE COtfTRACT.
tc is *hc intention of this *gr*envant thai any ro*pon*J0irttlc5 of obM jations or rl^ht* *ff*ln* from «tfd
ftEAt ESTATE PWCHAS£ CONpTJttCT ia/e Uy tWs reie*se declared mill *nd vofd indf of no Ittrrter iction
or effect.
K# 1 M^V
fowMtVK
tBratoaa^ holder of an earnest -money deposit In tk* amount of
S
c;m| t _i f JU
ondorthe terms of *aid*£AL ESTATE PURCHASE COKJRACT, Tvhereby
directed and Instructed to dfihorj*. ttSd deposit In the following manner:

s c;jr}i!-oo

To.- cayvn

fowflOj&'fh

tow

Tc?;

Method of fteieuiin* (check one-)
«a
Shdced Up
Q
OcltvefeorUaited Ad^rau.,
AEASOH FO* HELEASJNG'

ftUW;

&V*ppffgllS>frfl

*/?,\r

kK.{,

TV\&V>

f)JJ0r*

Office Fife ft.

pate of thi* A$rtn*tnent: _

APPROVED FOR RELEASE:

Purchaser

Seller

fuixnase*

Seller

Merit for buyer (prfnej
Agent signature

Office

A$enc formatter (print)

Offfce

Afcent signature

^

^ X ? ^ f £*. &»£»*?*
Add. 11

FILED

OCT 0 fi{008

Walter T.Keane #10333
WALTER T. KEANE, P.C.

2150 South 1300 East, Suite 500
Salt Lake City, Utah 84106
Phone: 801-990-4422
Fax: 801-606-7533
Email: Walter@WalterTKeane.com
Attorney for Plaintiffs

IN THE FOURTH JUDICIAL DISTRICT COURT IN AND FOR
UTAH COUNTY - PROVO COURTHOUSE, STATE OF UTAH
ENDRE' GLENN and MARGRET
GLENN

[PROPOSED] ORDER

Plaintiffs,
vs.

Case No: 080400977
Judge: Samuel McVey

ROBIN REESE and JUDITH REESE,
Defendants.

This matter coming to be heard on cross motions for summary judgment, all parties
present by and through their counsel, the Court being fully informed and after
considering oral argument, motions and memoranda, IT IS HEREBY ORDERED:
1.

That the both the plaintiffs' and the defendants' motions for summary judgment

are denied.
DATED this

Z^

day of

Dc^OVUzf

, 2008
\*

,r

'*'*.^

BY THE COURT:

HON0B&BIE SAMUEy MCVIY
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